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- Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

T TR BT T e :
Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Ceep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:

(i) aﬁwaﬁmﬁzﬁmﬁmﬁﬁaﬁmﬁ%MmﬂﬂmaﬁIWﬁmﬁﬂﬂ qUEITR ¥ T
%ﬁﬁmﬁﬁmﬁgﬂqﬁﬁ,mﬁﬁﬁmmmﬂﬁaﬁa@ﬁﬂ%m@ﬁﬁmﬁﬂhwﬁﬁwaﬁmﬁ
: |

(i) In case of any loss of goods where the loss occur in transit from a factory fo a warehouse or {o
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or terﬁtory outside India of
on excisable material used in the manufacture of the gonds which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

aﬁwmwﬁmﬁmwzﬁw(ﬁmﬁmwaﬁ)ﬁﬂhﬁmﬁmﬁl

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be ‘utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, t1e date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a iee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the ‘amount involved is more
than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

B I Yob SR, 1944 B URT 3541 /36-8 B 3

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To. the west regional bench of Customs, Excise & Servics Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lag, 5 Lac to'50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) aﬁwmﬁﬁnﬁmﬁﬁmmﬁﬂm%aﬁmwaﬁmzﬁﬁmmmwm
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in case of the order covers a number of order-in-Original, fee for each 0.1.0. shouid be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.”
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.

(5) ﬁmmmﬁwmmmﬁﬁmﬁmmﬁﬁmm%ﬁmw
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Attention in invited to the rules covering these and other related' matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mw,mmwwmamm@mgm)ﬁﬁm%qmﬁ
Foed FieT (Demand) Tq &3 (Penalty) BT 10% q‘\?ﬁ‘ ST ST SifeEd | grenifep, JifReaH f}\éf ST 10
FUZ TAT g |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

gagqmrﬁmmqﬁw%wwaﬁawmaﬁmmﬁmﬁas’ra’rnﬁrmwmaﬁ%
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in view of above, an appeal against this order shall lie before the Tribunal on paymént of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” -
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ORDER-IN-APPEAL

This appeal is filed by M/s. Meghmani Dyes and Intermediates Limited, Unit-
11, 100% EOU, Plot No. 99, 100/A and 102, Phase-II. GIDC. Vatwa. Ahmedabad (for short
«appellant”) against OIO No. 35-38/Cx-1 Ahmd/JC/KP/2016 dated 11.8.2016 passed by the

Joint Commissioner, Central Excise, Ahmedabad-1 Commissionerate[for shorr ~ “adjudicating

authority"].

2 This appeal is primarily against CENVAT credit which stands disallowed on
staff worker and welfare expenses, Group Insurance. Land Revenue, Group Gratuity. Food
and Beverages, Employees Insurance, Medi-claim. Insurance (Group Gratuity). Insurance
(Accident Policy) and insurance on motor vehicles.. The facts of the case is that based on
an audit objectioﬁ, show cause notices were issued to the appellant. infer ulia. proposing to
disallow CENVAT Credit availed on various items. The notice demanded interest and

further proposed penalty on the appellant.

3. Vide the impugned OIO dated 11.8.2016. supra. show cause notices dated
29.1.2013, 1.5.2014, 15.10.2014 and 20.1.2015 were decided covering the period from
October 2010 to November 2012 and April 2013 to September 2014. The adjudicating
authority disallowed the CENVAT credit in respect of th= aforementioned services and
ordered payment of interest. He also imposed penalty on the appellant. It is against this

order that the present appeal is filed.

4, The grounds raised in the appeal are that:-

(a) the services such as Insurance services. land revenue. staff welfare. etc are related to
and in relation to the business of manufacture:

(b) that the appellant is liable to pay the gratuity under Gratuity Act. 1972. which is
obligdtory; that in order to provide quality medical service in case of illness/accident
and to meet out the gratuity liability as provided under law and to meet the appellants
liability towards these legal obligation. the appellant has taken the necessary insurance
coverage and paid the premium;

(c) the primary/main reason for such insurance coverage is to comply with the statutory
requirement and not to extend any kind of benefit 10 employee but its consequential
benefit goes to employee; that the main purpose of such service is to meet out the
statutory and not for the personal use and consumpticn by the employee:

(d) that the vehicle belongs to appellant and is used by the employees for conveyance and
movement of people, visit to customer and Govsrnment department for business
purpose; that it has indirect relation with the manufacturing and business of the
appellant;

(e) regarding credit in respect of staff welfare expenses znd food and beverages, sometimes
factory and office staff, sit late hours for some urgent work for which employees are
offered foods and snacks; that this is in relation to business of manufacturing:

) regarding credit on land revenue — it is being paid ir relation to the fand where factory
is situated and manufacturing activities takes place:
(&) that these expenditures were done by the appellant in relation 10 business and 1o meet
their statutory and legal obligation and is therefore not covered under the exclusion
clause;
(h) that they would Ill\e to rely on the case of Surani Ceramics Limited [2012(283) LK,
388] Reliance Industries Limited [7013(36) STR l7] llmdusmn Am«. l in 1&»\5“ ‘APP%A%

-
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() that as per the TRU circular dated 28.2.2011. services forming part of cost to company
cannot confer the benefit of CENVAT credit : while services that the employer
provides on voluntary basis which do not form part of CTC would constitute input
services on which credit can be availed:

) that an input service which is meant for the offizial use or consumption of the
employees will still permit CENVAT credit availment:
k) that extended period cannot be invoked: that when all required disclosures were

properly made and the Revenue is fully aware about the facts. no allegation of
suppression of facts can justifiably be made and inten: to avoid payment of duty can be
established.

S. Personal hearing in the matter was held on 19.4.2017. Shri Manohar Maheshwari.
Sr. General Manager (Commercial). of the appellant appeared and reiterated the grounds of
appeal. He submitted copies of cases laws relied upon by the appellant. Shri Hanuman

Ram, Superintendent AR-V, Divisio.n [11. Ahmedabad-1. appeared on behalf of Revenue..

6. I have gone through the facts of the case. the grounds mentioned in the appeal
and the oral averments, raised during the course of personal hearing. The main issue to be
decided is whether as alleged by the department. the appellant has wrongly availed

CENVAT credit on input services or otherwise.

7. .1 find that the dispute is regarding availment of CENVAT credit in respect of
the following [refer para 48.5 and 50 of the impugned OIO]

(i) Staff Worker and Welfare Expenses:

(ii) Group Insurance

(iii) Land Revenue

(iv) Group Gratuity

(v) Food and Beverages

(vi) Employees Insurance .

(vii) Insurance (mediclaim) .
(viii) Insurance (Group Gratuity

(ix) Insurance (Accident Policy)

(xi) Personal/Vehicle Insurance

8. The adjudicating authority vide her impugned OIO disallowed the CENVAT
credit availed by the appellant. on the above items on the following grounds:

(a) that any service which are meant primarily for the personal use or consumption of
employees will not become input service which are directly or indirectly related to the
manufacturing process; that the same stand is reinforced after 1.4.2011 by bringing in
amendment (o the definition of input service by including the exclusion clause:

(b) that the amended definition clearly excludes health insurance/life insurance or insurance:

(c¢) that the definition prior to 1.4.2011 never gave meaning of services used for employees for
their personal use which are exclusively impacting sell’ of employees in any form ol
personal use and the same would not have any effect on activities of employees related to
business; that there was no specific mention of any kind of insurance services to be eligible
as input service to a manu facturer;

(d) the general insurance services were excluded from the de7inition of input service so far they
are related to motor vehicle except in cases where motor vehicles is eligible for CENVAT
credit as capital goods; that the appeilant has himsell reversed CENVA'T eredit to the tune
of Rs. 17.244/- for the period from November 2014 to March 2015:
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9. I would like to first deal with input service cradit availed on motor vehicle
insurance. 1 find that the adjudicating authority has extensively quoted the definition of
input service both prior to 1.4.2011 and subsequent thereol. and hence I do not reproduce
the same. The definition of input service, clearly states in the exclusion portion that service
of general insurance business in so far as they relate to motor vehicles which is not a capital
goods can only be taken by a manufacturer of motor vehicle or by an insurance company .
The appellant, I find is neither a manufacturer of motor velicle or an insurance company.
Further, CENVAT credit on motor vehicle as capital goods {for the period prior to
1.4.2012] can be availed only if the motor vehicle is registered in the name of service
providers, providing the following services:

a. Courier services

b. Tour operator services

c. Rent — a — cab scheme operator services

d. Cargo handling agency services

e. Goods Transport Agency services

f. Outdoor caterer services

g. Pandal or shamiana contractor .-

For the period subsequent to 1.4.2012 also. capital goods credit on motor vehicles can be
availed when used in the factory of manufacturer of final products. or for providing output
services. Though the appellant in his ground has contended that the vehicles belong 1o the
appellant, he has not specifically stated that they have availed capital goods credit on the
same. Since the definition of input service specifically excludes CENVAT credit of input
services in respect of motor vehicles except in cases where motor vehicle is eligible for

CENVAT credit as capital goods. | agree with the view taken by the adjudicating authority

and do not find any plausible reason to interfere with the decision as far as this issue is

concerned.

10. Now coming to the next issue. CENVAT credi: on insurance services. | find

that the appellant has broadly categorised it as medi-claim. group gratuity and accidental

insurance coverage.

10.1 Consequent to the amendment in the definition of input service from 1.4.2011.
health insurance and life insurance have been excluded from availment of CENVAT credit

on input services. Hence. the question of availing credit 0a the same for the period after

1.4.2011, does not arise. Para 48.5 of the impugned OIO. lists Group Insurance. employees

Insurance, Insurance(mediclaim) and Insurance (Accident Policy) as description under
which CENVAT credit has also been availed ‘as input service by the appellant. The
definition itself bars the appellant from availing CENVAT credit consequent to 1.4.2011 in

respect of life insurance and health insurance. Regarding the rest. i.e. employees Insurance.

Insurance(mediclaim)- and Insurance (Accident Policy). the appellant has not been in a7 ﬁumm N
Ay ok

position to prove that these are not meant primarily for the personal use or consumption ot, )

employees. As I have already stated consequent to the amendment in the definition of mpul %
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service, supra, the question of availment of CENVAT credit on life insurance and health

insurance is not allowed.

10.2 The appellants contention as listed in para 4. supra. in respect of CENVAT
credit on group gratuity [refer para 48.5 of OIO] is that as they are liable to pay gratuity
under Gratuity Act, 1972. and in order to provide quality medical service in case of
illness/accident they had taken insurance coverage and paid the premium. The appellant’s
further contention is that the primary/main reason for such insurance coverage was L0

comply with the statutory requirement and not to extend any kind of benetit. to employee.

10.3 Further, I find that the appellant has also availad CENVAT credit on Group
Insurance of Rs. 86,072/~ during the period from January 2010 to August 2011. The
appellant has relied upon the judgement of the Hon’ble Tribunal in the case of Hindustan

Zinc Limited [2015(37) STR 608] wherein it was held as follows:

9. As regards, the Group Insurance of all Employees uguinst sickness or accident, the
same has been held as Cenvatable by the judgments of Honble Karnataka High Court in
the cases of Stanzen Toyotetsu India (P) Lid. tsupraj. Micre Labs Lid. andd Ms. Millipore
India Lid. (supra). Moreover. Group insurance of the emplovees against accident or
sickness is the requirement of Section 38 of the Employees State Insurance A, 1948.
which a manufacturer has to comply with and accordingly. this service would have 1o he
reated as a service used in or in relation to the manyfucture of final products whether
directly or indirectly, as a manufacturer would not be allowed to carry on manyfucturing
operations unless he complies with the requirements of Section 38 of the Employees State
Insurance Act, 1948.

104 However, with respect to CENVAT credit availed on group gratuity and group
insurance, I do not agree with the contention of the appellant that they are eligible [or

CENVAT Credit.

1. With respect to the credit availed under the head staff worker_and welfare
expenses, food and beverages, clearly shows that they were primarily for personal use or
consumption of their employees. The appellant has relied on the case of Hindustan Coca
Cola Beverages Private Limited [2015(38) STR 129] to substantiate the averment that the
CENVAT credit in this respect is available. However. | find that the appellant in the
present case has failed to provide any evidence to the effect that the services were used

during their normal business operation and pot {or personal use or consumption ol any of

their employees. With reference to credit availed on Land Revenue. the appellant has failed

to prove that the same falls within the purview ol the definition of input service. -




¢ V2(32)75/Ahd-1/16-17

12 In all the above cases the definition of input services. have been amended to

exclude such cases. Such exclusion on 1.4.2011 was conscious decision on part of the
legislature having kno.wledge of judicial decisions on such éleiect. yet it chose to exclude
these items from the definition of input service and wisdom of the legislature cannot be
questioned in the guise of interpretation. Moreover the interpretation cannot add words to
the definition, where definition is unambiguous and crystal clear. The Hon ble High Court
of Bombay in the case of Nicholas Piramal (India) Limited [2009(244) ELT 321 (Bom)].

has on the question of interpretation of Rules. made the following observation:

»  We may only mention that hardship cannot result in giving u go-by (o the lunguage of the
rule and making the rule superfluous. In such a cuse it is for the assessee 1o represent 1o
the rule making authority pointing our the defects if unv. Courts cannot in the guise of
interpretation take upon themselves the tusk of wking over legislative function of the rule
making authorities. In our constitutional scheme that is reserved 1o the legislature or the O
delegate.

*  Hardship or breaking down of the rule even if' it happens in some cases by itself does not
make the rule bad unless the rule i'/se_//'cunn()/ he made cperative, At the highest it ywould
be a matier requiring reconsideration by the delegure.

* 11 is never possible for the Legislature 1o conceive every possible difficulny. As noted o
provision or a rule can occasion hardship 1o u few, that cannot result in the rule being
considered as absurd or manifestly unjust.

* Inour opinion, the rule must ordinarily be read in its literal sense unless ir gives rise 1o an

ambiguity or absurd resulls.

I find that the Hon’ble Tribunal’s had pronounced eligibility of CENVAT credit on various
items, before 2011. Despite the Legislature being aware of these judgements/orders. yet it

chose to restrict the credit by changing the eligibility in 2011. by excluding these items. G
Hon’ble Supreme Court has very categorically stated that “Courts cannot add words (o a
statute or read words into it which are not there” (Parmeshwaran Subramani
[2009(242)ELT 162(SC)]. Moreover. in the guise of interpretation. no intention can be
added, when intenfion of legislature is very clear. In view of the foregoing. I agree with the
view taken by the adjudicating authority that the CENVAT credit was wrongly availed by

the appellant as far as this issue is concerned. .

13. On the question of invocation of extended period. I agree with the finding of'the

adjudicating authority. The appellant’s contention that details of CENVAT credit availed

was disclosed in the monthly return ER-2 is not correct. The details as to on which

expenses, input service credit was availed, could only be ascertained afier the appellanly/? o~
\ONEF

was audited. Therefore, I do not find any merit in the submission and hence there is n %g&;«
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reason to interfere with the impugned order, as far as the question of invocation ol extended

period is concerned.

14. In view of the foregoing. the impugned OO dated 11.8.2016. is uphcld and the

appeal is rejected.

15. IfieTehell ST &of Y 715 IS T AIeRT 3Wied alie § fomar Sirer g

15. The appeal filed by the appellant stands disposed ol in above terms.

331\33 WE

(3HAT URT)
3G 3T - 1)
Date: {3 /07/2017.

Attested

W

(VinodAXukose) .
Superintendent (Appeal-I) .
Central Excise, Ahmedabad.

By RPAD

M/s. Meghmani Dyes and Intermediates Limited.
Unit-II, 100% EOU,

Plot No. 99, 100/A and 102,

Phase-II, GIDC,

Vatwa,

Ahmedabad

Copy to:-

1 The Chief Commissioner, Central Excise Zone. Ahmedabad.

2 The Principal Commissioner. Central Excise. Ahmedabad-1

3. The Addl./Joint Commissioner. (Systems). Central Excise. Ahmedabad-I

4 The Dy. / Asstt. Commissioner. Central Excise. Division- 11l. Ahmedabad-1.
g Guard file. '

6. P.A







